STATISTICS OF REFUGEE INFLUX IN SOUTH ASIA:

 DEVELOPING A MORE GLOBAL REGIME

Dr. Gopal Krishna Siwakoti

International Institute for Human Rights

Environment and Development (INHURED International)

Inar, Pulchowk, Lalitpur

P.O. Box 12684

Kathamndu, Nepal

E-mail : info@inhured.wlink.com.np

  aarakash@queen.wlink.com.np
Sep. 2000

I.
BACKGROUND 

The South Asia region hosts the largest number of refugees on the globe. The exodus continues in an unprecedented scale posing threat to peace and security in the entire region. Witnessed is the four-way traffic in the flight of refugees i.e. movement within the region; movement from the region; movement into the region and movement within the country of domicile. The root cause of the mass movement is ethnic strife and zero tolerance to secessionist projects. The definition of a refugee is a controversial issue, which has often resulted in refoulment and non-protection. None of the countries in South Asia have ratified the United Nations Convention on the Status of Refugees-1951 and its Additional Protocol of 1967. Reliable and comprehensive data in this area, especially in forms that lend themselves to either longitudinal or cross-national studies, are often not available due to lack of collection and restrictions.

Decolonization and the emergence of the modern state system of South Asia witnessed fresh forced movements of people on an unprecedented scale. The partition of the Indian subcontinent in 1947 created nearly 15,000,000 refugees.
 Burma (present Myanmar) after its independence threw out about half a million people. In 1959, China’s entry into Tibet forced over 130,000 people into India and Nepal. Pakistan’s military crack down in the erstwhile East Pakistan; present Bangladesh in 1970-71 had sent more than 10,000,000 Bengali Muslims and Hindus across to India in search of safety. The three India-Pakistan wars and the continuing violence in Kashmir displaced over 850,000 Kashmiris. State sponsored ethnic cleansing in Bhutan has caused the eviction of more than 130,000 of its citizens. In Afghanistan, the invasion by the Soviet Union and later the Taliban, sent 30,00,000  fleeing to Pakistan. The ongoing civil war in Sri Lanka has forced nearly 10,00000 Sri Lanka Tamils to leave their home and hearth in search of safety.

This paper explores the possibilities for improving the analysis of refugee situation with the assistance of statistical and other quantitative tools with non-conventional approach. A country by country credible statistics of refugee influx will be showcased in verifiable figures. Multidimensional quantitative data in both historical and contemporary studies with ethnic, religious and geographical perspectives will be chartered. Universally acceptable and non-controversial indicators will be demonstrated. A scientifically measurable early warning mechanism will be shown and an indicator-based alternative regime will be presented. The application of such methods is not limited to scholarly or scientific pursuits; it can also be an important tool to strengthen governmental, UN, multilateral, relief and development agencies and the civil society policy making, advocacy and humanitarian interventions.

Table I

Demographic Indicators of South Asian Countries

	Countries
	Population (Million)
	Crude Birth Rate
	Crude Death Rate
	Population Annual Growth Rate (%)
	Total Fertility Rate
	Contraceptive Prevalence (% women 15-49 years)

	
	
	1960
	1999
	1960
	1999
	1965-80
	1980-99
	1960
	1980
	1999
	1975
	1985
	1999

	Bangladesh
	122.2
	47
	32
	22
	11
	2.8
	2.5
	6.7
	6.4
	4.7
	08
	25
	31

	Bhutan
	1.8
	42
	40
	26
	16
	1.9
	2.2
	6.0
	5.9
	5.8
	NA
	NA 
	NA

	India
	944.6
	43
	29
	21
	10
	2.2
	2.0
	5.9
	4.8
	3.8
	19
	35
	45

	Nepal
	22.0
	46
	37
	26
	13
	2.4
	2.7
	5.8
	6.4
	5.4
	14
	15
	15

	Pakistan
	140.0
	49
	40
	23
	10
	2.7
	3.1
	6.9
	7.0
	6.1
	11
	11
	12

	Sri Lanka
	18.1
	36
	21
	09
	06
	1.9
	1.5
	5.3
	3.5
	2.5
	33
	62
	62

	South Asia
	1248.7
	44
	32
	21
	11
	2.3
	2.2
	6.1
	5.2
	4.2
	NA
	NA
	NA


II.
SOUTH ASIA: REFUGEE STATISTICS AT A GLANCE

Although all the countries of South Asia have witnessed forced population movements, a general distinction can be made between countries, which generate refugees and those that receive refugees. Though as the empirical experience of the region shows countries can be both refugee generating and refugee hosting, Bangladesh, India, Pakistan and Nepal are countries that receive refugees, while Bhutan and Sri Lanka have generated refugees. Bangladesh and India have also generated refugees, e.g. Chakmas and Kashmiris. In all countries of the region political violence and developmental policies have created huge numbers of internally displaced persons (IDPs).

In order to comprehend the prevailing refugee trends within the region, it is necessary to illustrate the broad contours of the history of refugee generation in the process of making of South Asian states. In the communal holocaust that followed the 1947 partition of the Indian subcontinent into India and Pakistan, approximately 80,00,000 Hindus and Sikhs were forced to leave their home in Pakistan and migrate to India and nearly 7,000,000 Muslims were uprooted from their homes in India and forced to migrate to Pakistan.
 These persons were accepted as citizens and rehabilitated by the states of India and Pakistan.

The South Asian states also had to deal with the problem of statelessness almost immediately after achieving political independence. Under the programme of Burmanisation in 1948, Burma (present Myanmar) expelled approximately 500,000 persons of Indian origin. These people had lived in Burma for generations. In the fifties and the sixties, most of them returned to India in a penniless condition.

In the seventies and eighties Burma had similarly expelled several thousand persons of Nepali origin. The government of Nepal had allowed these stateless persons to settle down in the southeastern parts of Nepal who have now been completely assimilated in the local community thereby loosing their distinct identity.

Approximately 900,000 persons were rendered stateless in 1949-50 in Sri Lanka when the island’s government refused to grant them citizenship after independence. These were the Tamil plantation workers who were taken to the island by the British in the early 19th century. The government of Sri Lanka wanted India to take them back. After several rounds of bilateral negotiations between 1964 and 1987, India agreed to accept approximately 340,000 Tamil plantation workers from Sri Lanka.

The liberation war of Bangladesh in 1970-71 sent approximately 10,000,000 refugees to India. Most of them returned to Bangladesh after its liberation. However the liberation of Bangladesh left approximately 300,000 Pakistanis stranded in Dhaka. They are mainly Bihari Muslims who migrated to the erstwhile East Pakistan in 1947 from India.

During the period between 1948 and 1961, according to the reports of the Indian Home Ministry, approximately 31,00,000 persons, mainly Hindus, migrated from erstwhile East Pakistan, present day Bangladesh, to India. 
Continuing Bangladeshi migration is a hot political issue in India. In the eighties in India’s northeastern states, there was widespread political agitation for the expulsion of foreigners, mainly Bangladeshi Muslims. Local political parties and the ethnic elite were afraid that the rising number of Bangladeshis would alter the demographic balance and they would end up losing their power base. Their fear was not totally unfounded as can be seen in the case of one of the northeastern states, Tripura. Within a period of thirty years, Tripura’s demographic balance was changed by the entry of Bengali Hindu settlers from East-Pakistan/Bangladesh. The Indigenous/tribal people of Tripura became a minority in their own homeland. The Indian government and the national political parties ignored the objections raised by the Indigenous/tribal people of Tripura against such large-scale migration. Nobody wanted to force the Bengali Hindus back into East Pakistan. When Tripura’s indigenous peoples protest movement reemerged in the form of an armed insurgency and riots spread over the entire state, the Indian government sent security forces and the army to crush them. Muslim immigrants from erstwhile East Pakistan and present day Bangladesh, have become the target of an expulsion campaign launched by the radical Hindu nationalists parties of India. They claim that approximately 20,000,000 Bangladeshis have illegally entered India after 1971. The Indian Home Ministry has however chosen to remain silent on the figures of Bangladeshi migrants in India.

In Nepal, since 1991, over 100,000 a majority of Bhutanese of Nepali ethnic origin from southern Bhutan and few hundreds from other parts of Bhutan  have taken refuge in Nepal.
 They were stripped of their citizenship and pushed out of Bhutan by its Royal Government following the implementation of the programme of ‘Bhutanisation’ and the so-called Green Belt Policy. Bhutan refuses to take them back while Nepal has refused to rehabilitate them. In short, the post colonial states in South Asia were born expelling large number of people and the state system, as it stands today in the region, is perched precariously on the creation of minorities, stateless populations and the continuing exodus of victims of various kind of violence.

The following statistics represents the update made in the month of June 2000. The data presented below are approximate but verifiable, cross-checkable and factual.

Bangladesh

Political system: 

Multi-party, parliamentary

Number of refugees: 

95,000 (approx.)

         




  Chakma:  50,000

         




   Biharis:  238,000





Chin & Arakanese: 3,000

Distribution: 


India, abroad, also internally displaced within 






Bangladesh


Causes: 


1) suppression of movement for self-determination of indigenous 




people (Chakma) in Chitagong Hill Tracks

2) 238,000 Biharis left stateless back in Bangladesh after the partition of Pakistan in 1971










Current Political

situation: 


Unfavorable

Repatration process:

The Peace Accord with Chakma has slowed down the tension


Status of Refugees:

Scattered

Repatriation process:

40,000 Chakmas were repatriated from India in 1999





30,000 Rohingas still live outside the camps

Bhutan


Political system: 

Absolute monarchy

Number of refugees

produced:


130,000 (approx.) 





Nepal 110,000 (approx.)





India 20,000 (approx.)

Causes:
Ethnic cleansing coupled with cultural cleansing and blatant denial of the right to nationality

Current political

situation:


Unfavorable

Status of refugees:
Majority of them sheltered in the UNHCR-managed 7 camps in Nepal and scattered in India and Nepal. Political parties & NGOs are in operation in exile.

Repatriation process:
Series of unsuccessful negotiations are underway between the two governments to identify genuine refugees through categorization and repatriation. UNHCR operating in full-fledged manner.

India


Political system: 

Multi-party, presidential

Number of refugees

hosted: 


292,000





Tibetan:110,000 





Afghanistan: 16,000





Chakmas: 65,000





Bhutanese: 30,000





Chin People (Myanmar): 50,000





Burmese student leaders: 300





Sri Lankan: 110,000





Other countries: 700

Number of refugees

Indefinite

produced:
Few thousand refugees have taken asylum in some European countries and North America 
from the disputed territories of Jammu and Kashmir and Punjab. Another few thousands  have been living in Nepal mainly from the states of Kashmir and Punjab.

Causes:


1) struggle for self-determination in Tibet, Chitagong Hill Tracts 





2) ongoing civil war in Sri Lanka





3) Civil strife in Afghanistan

Current political

situation:


Disturbing, militarization

Status of refugees:

Scattered (Conventionally non-protected)

Repatriation process: 
Not applicable due to non-ratification of the 1951 Convention and non-enactment of national refugee law

Maldives

Political system:

Multi-party, presidential

Number of refugees:

Not applicable

There are no documented cases of refugee production/asylum from/in The Maldives, nor are there any known cases of flight into the Maldives. ( Further research is recommended to unveil the ground realities.)


Nepal

Political system:

Multi-party, Constitutional Monarchy

Total refugees hosted: 
Bhutanese: 96,000 (in camps)





20,000 outside camps





Tibetan: 30,000


Few hundred refugees from India, Myanmar, Sri Lanka, China (non-Tibetan), Iraq, Afghanistan, Somalia, former USSR etc. Taking refuge Bhutanese and Tibetan (under semi-protection)


Total refugees 

produced: 
A few hundred Nepalese have sought political asylum in European countries  after the restoration of democracy in 1990, the majority of them in Germany.

Another few hundred Nepalese have been seeking asylum in the West as claimants of the victims of ongoing Maoist ‘Peoples’ War’.


Status of refugees

hosted:



Scattered/organized camps

Current political 

situation:


Unfavorable due to ongoing Maoist led “Peoples’ War”

Pakistan

Political system: 

Military regime, Islamic state

Number of refugees

hosted: 


12, 30,000





Afghan: 
12,20,000





Kashmiris:
15,000





Somalia:
900





Iraq:

900





Iran:

500





Other:

2,400

Fresh arrival in 1998

after US air attack: 



20,000

Refugee produced: 

Indefinite

Few thousand refugees have taken asylum in some European countries and North America from the disputed territories of Jammu and Kashmir.  Another few hundred have been living abroad fled the country during late General Zia’s reign of terror.  Also, thousands of members of the Jannu and Kashmir Liberation Front have been living in Nepal.

Status of refugees: 

Scattered

Repatriation process:
153,0000 Afghan refugees were repatriated in 1995 Set back occurred after Taliban took over the majority of the territory 

Sri Lanka

Political system:

Multi-party, presidential

Total refugees

produced:


275,000





India: 200,000





Nepal: 5,000





Abroad: 70,000 (Europe, North America)

Internal Displacement: 
100,000

Causes:
Civil war/secessionist movement between Tamils (LTTE) and Government troops on the issue of self-determination

Current political 

situation:  


Largely unfavourable

Status:
Organized camps in Tiruchirapali, Madurai, Mandapar, Madras; and scattered over Tamilnadu, other states of India and the Kingdom of Nepal

Repatriation process: 
Phase wise repatriation has begun under the auspices of the UNHCR.  About 40,000 voluntarily repatriated and resettled in North East Trinkomali and Mannar.

III.
INTERNAL DISPLACEMENT IN SOUTH ASIA

A Cursory Glance
There is an absence of universally agreed definition for those internally displaced who should be considered to be in the need of assistance and protection by the international community. In fact, internally displaced person are those destitute who are caught by armed conflict, internal strife, and systematic abuses of human rights and freedoms within the borders of their country.
 In South Asia, Sri Lanka alone more than 10,00,000 people have been rendered homeless within their own country by the 19 year old ethnic conflict. In India, nearly 250,000 Kashmiri Hindus and Muslims have become internally displaced. According to a study about 21,000,000 persons were internally displaced in India by big and medium size dams and mining projects.
 During the eighties, the government of Bangladesh had moved about 5,00,000 Bengali Muslim peasantry, who are land less, from the plane areas to the Chittagong Hill Tracts displacing the hill tribes from their traditional habitat. Sri Lanka government has also moved large numbers of ethnic Sinhala peasantry from the south to the north and northeast of the island, which is dominated by Sri Lanka Tamils. Under its expanded mandate, the UNHCR has accepted the “internally displaced persons” (IDPs) or “persons in refugee like situations” as “persons of concern”. The enormity of the situation globally can be sensed from the latest estimates that there are 16,000,000 IDPs in Africa, approximately 70,00,000 in Asia and another 10,000,000 in Europe and South America.
 Out of these UNHCR assists an estimated 5,000,000 of them in various regions.

In the post cold war era, with the escalation of local wars and ethnic cleansing almost all-Western countries have modified their immigration laws to be able to deny entry to most asylum seekers. Severe visa restrictions have been imposed on citizens of refugee generating countries. Western nations argue that the UNHCR should work towards strengthening the right to remain. The objective is to stop vulnerable or threatened persons from crossing international borders and becoming refugees in another country. Through its expanded mandate the UNHCR is becoming more and more active in the countries of origin providing humanitarian aid for the internally displaced. However, as the internally displaced are under the control of their national governments and as their rights are often abused by the law enforcement agencies of their own governments, it is unlikely that the UNHCR will be able to effectively extend its protection mandate to the internally displaced. There is a justified concern that the UNHCR involvement with national governments in providing humanitarian aid to the internally displaced will compromise the organization’s ability to fulfill its protection mandate.

IV.
ARMS BUILD-UP IN SOUTH ASIA: IMPACT ON REFUGEE EXODUS
South Asia region is the hotbed of inter-country and inter-communal tension and conflict. The region is crippled with the potential danger of nuclear proliferation coupled with unparalleled cases of ethnic conflicts. The major factor that tends to influence  nations to maximize their power within the available resources is their sense of insecurity, stemming either from the overwhelming posture of the known adversary or acute consciousness of its own defence weakness. An additional source is the internal disorder that is generally caused by political instability, ethnic strife and rising sectarianism. However, the real sources of conflict are the disagreement between states and the individuals who lead them. Conflict often lead to war in congruence with the threat perception of the leaders. The leader in their own wisdom, try to opt for an approach which, in their perception, could provide the maximum security. While disarmament, arms control and arms build up are all viewed as approaches to security, the decision to choose a specific approach is the prerogative of ruling leaders and his/her party or group. Indeed, our assumption is that leaders should only opt for a particular approach after having done their cost-benefit exercise, especially in view of the limited available resources. Our statesmen must internalize that arms race generates threat to peace which has direct effects on socio-political and economic disorder resulting in instability, disharmony and intolerance. These are the ultimate factors to create mass exodus.

Table II

Armed Forces, Teachers and Doctors in 2000

	Countries
	Armed Forces
	Teachers
	Doctors
	Population

(Million)

	Bangladesh
	103,000
	318,000
	16,900
	120.1

	India
	1,262,000
	3,980,000
	325,000
	944.6

	Nepal
	35,000
	87,000
	1,000
	22.0

	Pakistan
	550,000
	367,000
	59,800
	140.0

	Sri Lanka
	65,000
	157,000
	2,600
	18.1


Table III
Poverty in South Asia

	
	Number of Poor
	Population Below Poverty Line

	1985
	532
	52

	1990
	562
	49

	2000
	511
	37


V.
PROTECTION OF REFUGEES: ABSENCE OF LEGAL FRAMEWORK

It needs to be noted that although the SAARC countries are not signatories to the UN Convention on Refugees and its Protocol, these countries have been quite flexible and accommodating towards the victims of forced migrations. As compared to many developed countries of the world who have adopted very strict entry procedures, South Asian states have adopted rather soft policies on entry of asylum seekers. The states have also given shelter and other humanitarian relief to different varieties of victims of forced migration, including victims of natural disaster, people fleeing generalised violence, abuse of human rights by state and non-state parties, communal and ethnic strife and even the victims of man made ecological disasters. In fact there are very few instances where asylum seekers have been blocked and refused entry into a South Asian state.

Accommodating as the actual response of the South Asian states on the whole may be, governments have followed differentiated policies towards different groups of refugees or asylum seekers originating from within the region. While a state might welcome some groups of asylum seekers it may not be receptive or kind to others. The powers to grant residential permits have been relegated to administrators at district and sub-district levels who grant and revoke these certificates at their discretion. These policies have been dictated by the politics of kinship and inter-state relations. Experience shows that there is no consistency in admissions, grant of asylum, education, employment, rehabilitation and repatriation. Each influx of refugees receives a different package depending on political motivation and ethnic and religious linkages.

As the states look upon cross-border migrations as a bilateral issue within the framework of national security, the refugee issue has also been ignored at the regional level. In the absence of laws concerning treatment of asylum seekers/refugees, the response to refugee influxes remains ad hoc. The refugees have no legal protection against summary expulsions as they are treated as illegal immigrants and not as refugees fleeing persecution. As a result, the UNHCR has not been able to provide effective and meaningful protection to most refugees in the region. Even international humanitarian agencies are often not allowed to assist meaningfully refugees in most of these countries. Many of these problems can be avoided both through the enactment of legal norms on entry procedure status and the creation of rights for asylum seekers and refugees.
 A legal framework for the protection of refugees requires the following;

· provision to be made for their protection during their refugee status;

· finding solutions for their problems;

· enabling them to return to their home country and 

· an inter-governmental mechanism at the regional level for protecting the returnees in their home countries.

VI.
EXPLORING VIABLE STRATEGIES

As we have seen the South Asian reality is mass population movements across the borders of the countries of the region while equally large numbers of internally displaced people remain within the borders as potential cross border migrants. Militarism, discrimination against minorities, ecological consequences of developmental policies, emergence of integrated labour markets - these and other factors have contributed to large scale forced movement of peoples in the region. Also we have seen, how the phenomenon of statelessness has become more acute due to the lack of human rights and the absence of a proper care and rehabilitation system of the displaced persons and above all protection. The lack of national laws and a regional instrument on refugees has accentuated this crisis.

South Asian practices towards refugees and asylum seekers of various types have on the whole been generous and accommodating despite the absence of a legal framework dealing with refugees. Nevertheless its absence results in arbitrary, ad hoc and discretionary decision making which undermines fair and unilateral refugee protection. Refugees and the asylum seekers can end up being treated like any other foreigner. A legal structure is necessary to effectively deal with a complicated refugee problem. In the absence of a legal framework, refugee policies of the governments vary from case to case and are determined by political considerations and bilateral negotiations. These do not provide predictable and durable solutions.

Refugees, asylum seekers and illegal migrants are no longer hidden from the public eye tucked away inside refugee camps. These people are visible every where. In the big and small cities of the subcontinent they work in peoples homes, factories and shops. They provide many essential services to the inhabitants of these cities. In rural areas they also work as farm labour. They provide cheap labour and make very little demands on their employers. From time to time the some of these illegal immigrants are rounded up by the police and are thrown into makeshift detention centres. Most of these “illegal aliens” often slip out of these detention centres taking advantage of the prevailing rampant corruption in our law enforcement agencies. The sporadic attempts by states to deport these persons have made little difference to the cross border flows. Erection of barbed wire fences along the borders and increasing the number of border check-posts have been counter productive as the borders of the post-colonial South Asian states are too long and too porous. It is the failure of the states of South Asia to guarantee the basic security of food; water, housing, jobs and healthcare which is at the root of these massive cross border flows. The presence of vast numbers of such “illegal people” is adversely effecting the society and polity of the states of the region. Their “illegal” status makes them vulnerable to the machinations of the corrupt and other unscrupulous elements of the host countries. It further depresses the already low wage rates for unskilled and semiskilled jobs. It increases corruption in our societies as these people in desperate attempts to “legalise” their presence in the host countries buy false citizenship documents from corrupt officials. Political parties of these countries in search of captive “vote banks” often pressurise officials to “regularise” these “illegal” migrants. It is obvious that it is not the “illegal” immigrants, whether “forced” or “voluntary” who suffer under the present system, it is also effecting our societies and undermining the democratic foundations of our polities. One of the major difficulty created by the absence of a legal framework for refugees and asylum seekers is that there no method of separating the really vulnerable who need the protection of a host state from the ordinary job seekers.

It is not so that the states of South Asia have not changed their existing laws to conform to international standards under treaty obligations. In recent times, the states of the region have changed their domestic laws regarding patents, labour, trade and tariff and to conform to the standards set by the treaties under the World Trade Organisation. They have altered their policy priorities introducing serious changes in the domestic economic polices under the influence of the International Monitory Fund and the World Bank. The international community is continuing to mount pressure on the South Asian states to enact new laws or amend their existing laws to fulfill their obligations under the UN Conventions. The demand for such reforms are not only being put forward by the international community, these are also being voiced by increasing numbers of civil society organisations, human rights activists and sections of opinion makers of the countries.

The adoption of national laws for refugees will not only help establish transparency, fairness and a humane treatment of refugees, as a matter of fact, through these laws the states of South Asia will give a formal expression to existing practices and responses to the refugees. Having a national law would not only ensure the protection of refugees and uphold obligations enjoined by the Constitutions of most of the countries it will also enable the states to discharge their international treaty obligations. It will prevent any diplomatically sensitive charge of discriminating in favour or against any group of refugees. Ultimately both the states and the asylum seekers will derive benefits from such laws. Adoption of a harmonised national law on refugees by all the countries of the region is a first step towards seeking a regional solution to this problem. 

It is highly recommend that the states should ratify the 1951 UN Convention on the Status of Refugees and its 1967 Protocol. This would commit them to respect international norms/standards, particularly the principle of non-refoulement. It would also provide the non-governmental organisations and other institutions of civil society a basis to campaign against any violations of these conventions, nationally, regionally and internationally. By acceding to these international instruments (in letter and spirit) South Asian member states would attain a platform within the UN body to pressurise western countries to adhere to these international instruments, which are being undermined by their “non-entree” procedure to keep out asylum seekers.

The global refugee regime is under threat. The tightening of borders in western countries, the lack of ratification of UN instruments, the lack of regional legal frameworks, and the absence of support and cooperation to refugee-aid organizations all point to the crisis of the global refugee regime. These developments could ultimately undermine any protections that Article 33 of the UN’s 1951 Convention may afford. If governments, military forces and rebel groups continue carving circles in the world, and creating non-citizens, the number of refugees and displaced will continue to grow. It is therefore all the more necessary that all countries, and South Asia in particular, adopt a strong legal framework, to protect these citizens of our world.

VII.
REFUGEE PROTECTION: DEVELOPING A MORE GLOBAL REGIME

The world is witnessing a grave humanitarian crisis of forced displacement of people due to unprecedented internal civil strife resulting in systematic and gross violation of human rights. The United Nations Convention on the Status of Refugees 1951 is the commanding instrument to govern refugee situation worldwide. The Euro-centric document  promulgated soon after the Second World War to cope with the influx in Europe have  many shortcomings in the present context, including rights that fail to respond to the real human rights dilemmas faced by refugees, rights framed such that they are irreconcilable with states' legitimate self-interest, rights that should be included but are not, and rights that need not be included at all.
 These critiques of the Convention can, for the most part, be traced to one of three factors: furtherance of the migration management goals of refugee law, changes in the nature of the refugee problem since the Convention was drafted in 1951, or the evolution of international human rights law over the more than four decades since the Refugee Convention's entry into force.

An examination of the history of refugee law reveals that it is founded not on pure principles of humanitarianism or advancement of human rights, but on compromises designed to reconcile the sovereign prerogative of states to control immigration with the reality of forced migrations of people at risk.
 It has been designed not so much to meet the needs of refugees themselves, but to govern the disruptions of regulated international migration without jeopardizing the interests of states. Many of the perceived shortcomings of the Convention regime are therefore actually reflections of the resistance of states to cede to any significant degree their right to sovereignty over immigration matters.

This factor is relevant to criticisms of the Convention regime's under inclusiveness in terms of international supervisory mechanisms. There is a lack of an enforcement mechanism for refugee rights to be a serious shortcoming of the Convention. Perhaps most significant is the fact that the procedures governing the determination of refugee status are untouched by the Convention, falling wholly within the purview of national sovereignty. While contracting states are expected to cooperate with the UNHCR and to provide it with information on measures taken to implement the Convention, the international agency has no role in either the design or implementation of states protection systems. The lack of any meaningful international scrutiny of the procedural dimensions of refugee protection has resulted in a wide range of protection practice and interpretations of the Convention definition.

The narrow interpretation given by states to the prohibition of refoulement, can also be understood as a product of the negotiating process for the Refugee Convention in which states endeavoured to limit infringements on their exercise of sovereignty. There exists potential for abuse of the exemption from the norm of non-return under Article 33(2) for refugees deemed dangerous,  and the practice of some states to regard Article 33 as pertinent only to refugees physically present in the territory of the contracting state. The framing of Article 33 as merely a negative obligation of states was also criticized for its inability to restrict effectively states' pre-emptive non-entrée policies, which are designed to limit access to the Convention rights regime. The literal interpretation of Article 33 as prohibiting only the return of refugees to persecution, rather than as also proscribing proactive policies designed by states to prevent refugees from even reaching their territories, is inconsistent with the basic protection goals of refugee law.

A related criticism of the Convention is its failure to establish an individuated right to asylum. This omission can be traced directly to states' insistence on preserving their right to determine who should be admitted to their territory, and who should be permitted to remain. In fact, the absence of any explicit correlation between refugee status and a right to asylum was the price demanded by some states in return for their participation in the Convention-based system. The continued unwillingness of the community of nations to override sovereign discretion over immigration control even in situations of compelling humanitarian concern is reflected in the purely permissive nature of the "right to seek and enjoy asylum" in the Universal Declaration of Human Rights, in the absence of a duty to grant asylum in the Declaration on Territorial Asylum, and in the complete failure of the 1977 United Nations Conference on Territorial Asylum. While in practice most states do grant admission to those determined to be Convention refugees, the reluctance to surrender any measure of immigration control accounts for the enduring distinction between asylum and the more constrained duty of non-refoulement. 

A second factor precipitating criticism of the Convention is the changing nature of the refugee phenomenon since the enactment of the Convention in 1951. Whereas the refugees of concern to the delegates at the Conference of Plenipotentiaries in 1951 were racial and religious minorities in Europe and dissidents from the Soviet bloc, the contemporary mandate of universal refugee protection obviously encompasses a refugee problem vastly different in scope and nature. Rather than originating solely in Europe, the majority of refugees today flee from the poor nations of the South, and present a range of needs that differ substantially from those of the stereotypical refugees of the Cold War era. For example, the European refugees for whom the Convention was drafted  were considered to be primarily in need of legal protection, rather than material assistance. The Convention therefore provides rights in such areas as personal status and intellectual property, while failing to address the more salient modern problems of physical security  and the fulfillment of basic survival needs in the context of large-scale refugee influxes. The Convention's focus on individual rights does not translate easily into the actual protection of large numbers of refugees, whose basic needs include food, shelter, clean water, sanitation, group rights, and protection from cruel, inhuman, and degrading treatment.

Another implication of the major changes since the Convention came into force is that whereas refugees of concern to its drafters were usually moving from a European country to another Western state, the vast majority of contemporary refugees originate in and are protected by the poor countries of the South. Assumptions built into the Convention rights regime about the prosperity of countries of asylum, and the kinds of rights typically enjoyed within them, are therefore no longer valid. The Convention rights regime as a whole is too expensive for a poor country with employment rights and welfare rights singled out as the most costly.  The difficulty of a less developed  state providing for the economic needs of a large refugee population when the needs of its own citizens are not met. In such situations, the survival rights of refugees can only be ensured through international assistance, a policy not without serious drawbacks of its own, including the lack of predictable and adequate funding of international relief enterprises, the possibility of hostility from the indigenous population of the host state if refugees are perceived to be better off or to be exploiting communal resources, and the tendency of such assistance schemes to be dependency-producing and short-term.

The obligation of states to facilitate the assimilation and naturalization of refugees is another example of the convention's Eurocentric bias. Whereas such an obligation may have been realistic within the historical context of comparatively small numbers of refugees arriving in wealthy industrialized states, the expectation that poor southern states permanently absorb massive numbers of refugees currently enjoying asylum in their territories is considered to be impractical, unnecessary, and potentially destructive of communal rights to self-determination.

Other convention rights argued to be in conflict with the interests of poor states that are host to large numbers of refugees include property rights and the right to freedom of movement.  Property rights may also bring refugees into conflict with local populations anxious to access scarce resources, such  as land.  The perceived conflict with the right to freedom of movement is mainly tied to security concerns that legitimately preoccupy many frontline states, particularly where mobility may facilitate the involvement of refugees in armed activities against their country of origin, thereby exposing the host country's population to the risk of attack from the armed forces of the refugees' country of origin. It has not been unusual for countries of asylum to respond to these security concerns by confining refugees in camps.

VIII.
THE FUTURE OF REFUGEE RIGHTS REGIME
The thriving of international human rights law since the drafting of the Refugee Convention, so that two overlapping yet distinct rights regimes now coexist, raises important questions concerning the relation between refugee rights and human rights, and the future role of a refugee-specific rights regime. A reasonable point of departure in the examination of the relation between international human rights and refugee rights is a review of the purpose and historical context of the 1951 Refugee Convention. Prior to the development of international human rights law in the post-World War II period, traditional international law was exclusively a "law of nation" rather than a "law of people." The individual was subsumed into the nation-state framework through the "bond of nationality." A wrong committed by a state against an alien was interpreted as a wrong against the alien's state of nationality. The alien herself, in most cases, had no individual rights that were enforceable against the host state. The position of the refugee was thus particularly precarious as, lacking a state of nationality to champion her case, she was utterly without protection. Due to their inability to obtain protection from their country of origin and their consequent involuntary separation from that state, refugees were identified as individuals in need of special protection. Surrogate protection was required from the international community.

In addressing the dilemma of the refugee through the establishment of a particularized rights regime, the approach embodied in the Convention relating to the Status of Refugees can legitimately be considered progressive in international law. To place the Convention in context, it should be remembered that, at the time of its drafting, the only comprehensive standard for international human rights law was the Universal Declaration, a simple, unenforceable General Assembly resolution. Over the next twenty-five years, pending the entry into force of binding human rights covenants, the guarantees of the Refugee Convention were among the very few international norms upon which refugees could depend.

The Refugee Convention's lack of protection of some critical civil rights is curious in that the omissions render the Convention a somewhat incomplete document and put into question the intent of its drafters. It would appear that the participants at the drafting conference did not intend the Convention to be limited to situation specific rights required by the precarious nature of refugee hood, on the assumption that all other rights would be protected by general human rights law. Otherwise, the Refugee Convention would not address subjects already recognized as legitimate aspects of general human rights protection, such as rights to employment, social assistance, education, and freedom of movement. Yet neither did its drafters intend the Convention to be an exhaustive elaboration of refugee rights independent of general human rights law, as they surely would have included such critical human rights as the right to life, liberty, and security. To posit otherwise would imply that the Convention's drafters did not consider refugees' most basic security interests as warranting protection.

Given the enigmatic relationship between the 1951 Refugee Convention and contemporary human rights law, what should be done to clarify and to consolidate the rights to which refugees are entitled? Should a refugee-specific regime be maintained, and if so, what form should it take, with what substantive focus? In appraising the utility of a refugee-specific rights regime in an era of widely applicable international human rights, one might consider three factors: first, whether the existence of a refugee-specific system enhances the enforceability of generally guaranteed rights; second, whether the refugee rights regime breaks new substantive ground as compared with general human rights law, resulting in a more comprehensive enumeration of rights; and third, whether the refugee-specific regime aids in the clarification or reinforcement of generally accepted rights so as more effectively to coincide with the real needs of refugees.

Indeed, the conclusion seems inescapable that reform of the refugee rights regime must occur within the context of a more general reassessment of strategy for international refugee protection. A catalogue of human rights framed to facilitate the permanent re-establishment of European refugees within other Western societies cannot be expected to respond adequately to contemporary realities. The time is right to define clearly the place of refugee law within the range of international responses to contemporary forms of human rights abuse in a way that is both principled and politically sustainable. The human rights guarantees afforded refugees, therefore, ought not to exist in the abstract, but should rather support and sustain a more functional and enduring system than that codified by the current Refugee Convention.

Since conflict is the leading cause of  forced migration and internal displacement, a universally acceptable conflict control mechanisms needs to be evolved. Indeed, the tensions and ongoing antagonism between the states and between ethnic as well as religious groups could lead to an unprecedented mass displacement.
 Alternatively, if countries continue to allocate most of their resources to deference for one reason or the other, not only would their development be adversely effected but peace would continue to remain an illusive commodity resulting in the never-ending flow of refugees.

The End
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